STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN

AND FAM LY SERVI CES,
Petiti oner,

VS. Case No. 99-0264

PLAY CORNER DAY CARE, | NC.

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Notice was provided and on June 28, 1999, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes.
The hearing location was the Yates Building, Cty Hall Annex,
Room 431, 231 East Forsyth Street, Jacksonville, Florida. The
heari ng was conducted by Charles C. Adans, Adm nistrative Law
Judge.

APPEARANCES

For Petitioner: Roger L. D. WIllians, Esquire
Departnent of Children
and Fam |y Services
Post O fice Box 2417
Jacksonville, Florida 32231-0083

For Respondent: Joseph B. Stokes, Il1, Esquire
Saal field, Coul son, Shad
& Jay, P.A

225 Water Street, Suite 1000
Jacksonville, Florida 32202-4458



STATEMENT OF THE | SSUE

Shoul d Departnent of Children and Fam |y Services,
Petitioner (the Departnent), inpose an admnistrative fine of
$1, 000 agai nst Play Corner Day Care, Inc., Respondent (Play
Corner), for violating provisions within Rule 65C 22.002, Florida
Adm ni strative Code?

PRELI M NARY STATEMENT

On Decenber 10, 1998, the Departnent issued an
adm ni strative conplaint against Play Corner in the person of
Shirley Ann Dugger, facility operator. 1In pertinent part the
adm ni strative conplaint sought to inpose a $1,000 administrative
fine in that:

3. Respondent conmmtted a violation,

FAC Rul e [sic] 65C 22.002(9)(b) (1),

65C-22. 002(4)(c)(2), and 65C 22.004(3)(d)(2),
in that: During a conplaint investigation on
11-24-98, it was confirmed that on 11-19-98,
a child aged two (2) years, sustained serious
injury to her spleen as a result of a fal
froman el evated playdeck. The pl aydeck

was not suitable for the child' s age and
devel opnment. During that tinme, |ack of

di rect supervision appropriate to the child's
age and area of play resulted in an injury

to the child. Further, the staff failed

to imedi ately notify the parents of this
serious accident.

On January 7, 1999, Play Corner filed a witten response to
the adm nistrative conplaint, essentially denying the allegations
in that conplaint. Consequently, the case was forwarded to the

Division of Adm nistrative Hearings for an assignnment of an



adm ni strative |law judge to conduct a hearing to resolve materi al
di sputes of fact, and the hearing ensued.

The Departnent presented Janet McMahan and 3 oria Crosby as
its wtnesses. Departnent's Exhibits nunbered 1 and 2 were
admtted as Petitioner's exhibits. Play Corner presented Shirley
Ann Dugger, D.R, Heather Lynn Prescott, and Maurice Murray, Jr.,
as its witnesses. Play Corner Exhibits nunbered 1 and 2 were
adm tted as Respondent's exhibits.

Oficial recognition was nade of Chapter 65C- 22, Florida
Adm ni strative Code.

On July 14, 1999, a hearing transcript was filed. This
meant that proposed recommended orders were due on July 26, 1999.
Play Corner, with the Departnment's agreenent, asked that the
time for filing proposed recommended orders be extended until
August 2, 1999. Counsel for the parties were orally inforned
that the notion to extend the tine for filing the proposed
recomended orders was granted. Both parties submtted proposed
recommended orders. The proposed recomended orders have been
considered in preparing the recomended order.

FI NDI NGS OF FACT

1. In accordance with Chapter 402, Florida Statutes, and
rul es adopted pursuant to that statute, the Departnent |icenses
child care facilities and has the authority to inpose discipline

agai nst the license hol ders.



2. Play Corner is a licensed child care facility owned and
operated by Ms. Shirley Ann Dugger. Ms. Dugger purchased Pl ay
Corner on April 1, 1994, fromthe previous owners. The facility
is located in Maccl enny, Florida.

3. The outside playground at the facility is divided into
several areas. One area is for school-age kids above the age of
five. Another area is for children under two years old. That
area has small plastic portable play equipnment. The third area
is for two-year-olds through five-year-olds. The equipnent in
that |latter area has two swing sets, a nerry-go-round, and an
el evated playdeck with a slide. The slide attached to the
pl aydeck conmes off the front. The playdeck has a | adder that
allows the children to clinb up to the platform The first |eve
on that playdeck is approximately three feet fromthe ground. It
is the playdeck provided for the two- to five-year-olds that is
at issue.

4. The playground equi pnent for the two- to five-year-olds
with the elevated platformand attached slide was purchased
sonetinme in 1996. Before purchasing that equi pnent M. Dugger
consulted an inspector with the day care |icensing agency.
Specifically, M. Dugger asked Ms. Deborah Jones about any
exi sting guidelines fromthe regul atory agency concerning
appropri ateness of playground equi pnent for various ages of
children who would utilize the equipnment. M. Jones reported

that there were no set guidelines for determ ning age



appropri ateness of playground equi pnent. M. Jones referred
Ms. Dugger to M. Maurice Murray, Jr., who at that tine was a
safety inspector for the licensing agency. M. Mirray reiterated
the coments nmade by Ms. Jones to the effect that there were no
gui delines for determ ning the age appropriateness of playground
equi pnent .

5. In addition to consulting with enpl oyees of the
i censi ng agency, Ms. Dugger spoke with persons at two day care
centers in Jacksonville, Florida, concerning the type of
pl ayground equi pnent those facilities had for two- to
five-year-olds. Upon that inquiry Ms. Dugger was told that
wooden swi ngs and slides were "the best thing," because of
durability.

6. Follow ng the contacts with |icensing agency enpl oyees
and day care center personnel, the equipnent at issue was
pur chased.

7. On Septenber 15, 1998, and again on Cctober 29, 1998,
t he Departnent perforned an inspection at Play Corner. An
i nspection checklist was conpleted on each visit. Anong the
entries on the checklist was the outdoor play area. On both
occasions the bl ock was checked, indicating conpliance with the
expectations in Rule 65C 22.002(4)(c), Florida Adm nistrative
Code. Those inspections did not include observing children at
play on the equipnent in the outdoor play area. M. Janet

McMahan performed the inspections. M. MMhan is a famly



servi ces counselor for the child day care licensure unit wthin
the Departnent. In conversation she asked the director for Play
Corner about the use of the various playground areas. The

di scussion did not extend to whether two-year-olds would be
allowed to use the area in which the playdeck and slide were

f ound.

8. On Novenber 19, 1998, H. S. was a child receiving care at
Play Corner. On Novenber 19, 1998, she was two years old. On
that date, she arrived at the facility shortly after 6:00 a. m
It was typical for the child to be left at the day care center
around that tinme.

9. HS was famliar with the playground equi pnent for
two- to five-year-olds, to include the playdeck and slide. Her
teacher D.R had never observed H S. experiencing probl ens
utilizing that piece of playground equi pnent. H. S. and ot her
two-year-olds routinely used the equi pnent.

10. Around 9:40 a.m, on Novenber 19, 1998, D.R was
observing the two-year-olds in the outside play area designated
for that age group. Ten children were in her care at that tine,
within the limts of appropriate ratios of teachers to children.
The children were at various places in the play area. H S. had
been observed standi ng on the playdeck at the three-foot
el evation above the ground. D.R briefly turned away fromH. S.
to renove another child to a picnic table to be placed in

"time-out” for msconduct. After seating that child at the



picnic table, DR heard H S. crying. Wen D.R reached H S.,
the child was on the ground in front of the playdeck in the area
of the ladder. D.R had not seen the child fall. The tine that
transpired fromthe nonment at which H'S. had been seen standing
on the playdeck to finding her on the ground was a brief

i nterval

11. On the date in question D.R noved about so that she
coul d observe the children at play and provide direct
supervi sion. Not unexpectedly, D.R could not observe al
chil dren and provide supervision to them when directing her
attention to the disorderly child who had to be placed in
"time-out."

12. When D.R reached H S., she picked the child up and
exam ned her for any bruises or other marks and found no
evidence. The child cried for a couple of mnutes. D.R took
her over to the picnic table where the child becane sl eepy and
laid down. H. S. then fell asleep. It was not uncommon for H S
to fall asleep in the norning, even while she was eating in her
hi gh-chair. However, those instances of falling asleep in the
hi gh-chair were not in association with an accidental fall. DR

was not concerned about H S.'s sleepy condition follow ng the

fall in that DDR perceived that HS. normally fell asleep around
that tine.

13. Followng the fall, when H' S. was taken inside the
facility, she did not eat |unch because she was still sl eepy.



About an hour after lunch, H S. began to whine in her sleep and
D. R thought sonmething was wong. D.R woke H S. up and H S
said she was hungry. D.R gave HS. alittle snack to eat. H. S
st opped conpl ai ni ng after she had her snack.

14. In the afternoon on that day, D.R took the
t wo-year-ol ds outside again follow ng the nap period for the
two-year-olds, but HS. remained inside to allowthe child to be
monitored in her deneanor. The child was kept inside "to just
keep an eye on her." H'S. was then taken to the nursery area and
exam ned for marks and brui ses and her tenperature was checked.
H S. played wwth the children in the nursery after being left in
t hat area.

15. The child was checked a third time before being picked
up by her nother. This check was nmade around 2:30 p.m, by
Ms. Heather Lynn Prescott, an enployee at Play Corner.
Ms. Prescott did not see any marks on H. S

16. Around 4:30 p.m in the afternoon when H S.'s not her
pi cked the child up, D.R told the nother about the child' s fall.

17. As a result of the injuries H'S. sustained in the fall,
she had to be hospitalized.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over this subject matter and the parties in this
case pursuant to Sections 120.569 and 120.57(1), Florida

St at ut es.



19. The Departnent has |icensed Play Corner as a child care
facility. See Section 402.308, Florida Statutes.

20. Section 402.310, Florida Statutes, allows the
Departnent to inpose discipline against a day care license to
include the inposition of an adm nistrative fine for violation of
rul es adopted in accordance with provisions within Chapter 402,
Florida Statutes. The limts upon the inposition of fines is
$100 per violation per day, unless the violation could or does
cause death or serious harm in which case the fine may not
exceed $500 per violation per day. The appropriate disciplinary
action to be taken for a violation is pursuant to factors set
forth in Section 402.310, Florida Statutes.

21. To prevail inits disciplinary action the Departnent
must prove the alleged violations in the adm nistrative conpl ai nt
by cl ear and convi nci ng evi dence.

22. Rule 65C-22.002(9)(b)1, Florida Adm nistrative Code,
st at es:

A child care facility shall provide equi pnent

and play activity suitable to each child's

age and devel opnent.
The Departnent has provided no further explanation concerning the
determ nation of equipnment suitable to a child' s age and
developnment. It is a matter of conjecture on the part of the
Departnent and |icensed day care facilities to determ ne
conpliance. Ms. Dugger, as owner/operator for Play Corner, nade

reasonabl e attenpts at determning the suitability of the



pl aydeck in question for use by two-year-olds, anong ot her age
groups. Until the incident there is no indication in the record
that H'S. or other two-year-olds had any difficulty in using the
equi pnrent. H. S.'s accident does not per se prove the
unsuitability of the equipnment for use by a child of her age and
devel opnment. In summary, the Departnent has not presented clear
and convi nci ng evidence that Rule 65C 22.002(9)(b)1, Florida
Adm ni strative Code, has been viol at ed.

23. Rule 65C22.002(4)(c)2, Florida Adm nistrative Code,

st at es:

During outdoor play, personnel nust situate

t henmsel ves in the outdoor play area so that

all children can be observed and direct

supervi si on provi ded.
The specific expectations of the rule concerning the ability to
observe all children and to directly supervise those children are
not further explained by the Departnent, by statute, rule, or
policy statenent.

24. On the date the accident occurred DDR was in a
position to observe and directly supervise the children in her
charge. It would not be a reasonable construction to read the
rule to require observation and direct supervision of every child
every instant. The expectation that the children can be observed
denotes an ability to observe. |t does not entail constant
observation. The concept of providing direct supervision does
not call for supervision directed at all tines. The tine it took

DR to attend the discipline of one child by diverting her
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attention fromH S. is not found to be a failure by DR to
observe and directly supervise H'S. in violation of the
expectations in the rule. In summary, the Departnent has failed
to present clear and convincing evidence that Play Corner

vi ol ated Rul e 65C 22.002(4)(c)2, Florida Adm nistrative Code.

25. Rule 65C-22.004(3)(d)2, Florida Adm nistrative Code,
st at es:

Cust odi al parents or |egal guardian shall be
notified imediately in the event of any
serious illness, accident, injury, or
energency to their child and their specific
instructions regardi ng action be taken under
such circunstances shall be obtained and
fol | oned.

26. No nore specific explanation is nade by statute, rule,
or policy statenent concerning the definition of a serious
accident or injury as that explanation would pertain to this
case. Nonetheless, H S.'s reaction followi ng her fall in which
she cried, was sleepy, was restless in her sleep, coupled with
the response by personnel at Play Corner in caring for the child
in a manner that was not routine denonstrates that the accident
was serious, even in the absence of outward signs of injury to
the child. Consequently, imediate notification should have been
made to the parents or |egal guardi ans and was not made. C ear
and convinci ng evidence was provided that Play Corner violated

Rul e 65C-22.004(3)(d)2, Florida Adm nistrative Code.

27. The actual harmto H S. was seri ous.
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28. In accordance with Section 402.310(1), Florida
Statutes, a $250 administration fine is appropriate.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons
reached, it is

RECOMVENDED:

That a final order be entered which dism sses the all eged
violations of Rule 65C 22.002(9)(b)1, Florida Adm nistrative
Code, and Rule 65C 22.002(4)(c)2, Florida Adm nistrative Code,
and finds a violation of Rule 65C 22.004(3)(d)2, Florida
Adm ni strative Code, and for such violation inposes a $250 fine
in accordance with Section 402.310(1), Florida Statutes.

DONE AND ENTERED this 10th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 10th day of Septenber, 1999.
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COPI ES FURNI SHED

Roger L. D. WIllianms, Esquire
Departnent of Children

and Fam |y Services
Post O fice Box 2417
Jacksonville, Florida 32231-0083

Joseph B. Stokes, 111, Esquire
Saal field, Coul son, Shad
& Jay, P.A

225 Water Street, Suite 1000
Jacksonville, Florida 32202-4458

Gregory D. Venz, Agency derk
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John S. Slye, General Counse
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
wll issue the final order in this case.
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